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Introduction

JupIiTH LICHTENBERG

It is hardly more than a platitude to say that the press has
always played an important role in the political process. This
role is, after all, a primary reason freedom of the press has
been thought a necessary safeguard in a democratic society.
But never before has the press been as critical to the political
process as it is today, and never before has its importance
been so widely and publicly recognized. Each election year
renders these truths more self-evident.

The increased importance of the press in the political pro-
cess brings out an ambiguity in its role. Traditionally, the
press has been conceived as an observer — ideally, a neutral
observer — of the political scene. On this view, the press is
part of the political process but it is also not part; it stands
outside. But events of the last few decades have demon-
strated the inadequacy of this view. The press today — the
mass media in particular — is one of the primary actors on the
political scene, capable of making or breaking political ca-
reers and issues.

The seeming undeniability of the idea that the media are
agents in the political process and not simply observers of it
provides one important reason for rethinking the traditional
prerogatives and responsibilities of the press. Is regulation of
the press justified? In the American system, at least, the First
Amendment grants the press a privileged place: “Congress
shall make no law abridging the freedom of speech, . . . or of
the press.” The only question this unqualified statement
seems to leave open is what counts as “press.” But this is a
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big question. From their inception early in the century, the
electronic media have never enjoyed the privileges, the im-
munity from government regulation, of the print press. Are
television reporters not “press”? It may have been easy in the
early years to fail to recognize the potential reportorial role of
the electronic media. Broadcasters, it has been said, were the
“lineal descendants of operators of music halls and peep
shows.”" That may partly explain why from the beginning
government regulation of broadcasting was not seen as tram-
pling freedom of the press. Today, of course, when most
people rely heavily on television for news, no one doubts
that the electronic media are a mainstream part of the press.
But that leaves us with a dilemma about the proper objects of
media regulation.

PRINT VERSUS ELECTRONIC MEDIA?

Radio and television stations are licensed by the Federal Com-
munications Commission (FCC). They are subject to a variety
of regulations, including equal time rules and, until recently,
the fairness doctrine. Abandoned by the Reagan administra-
tion’s FCC, but possibly to be enacted by Congress as law in
the future, the fairness doctrine required that radio and televi-
sion stations devote a reasonable amount of broadcast time
to controversial issues of importance to the public, and that
they offer adequate opportunity for opposing viewpoints.*
The equal time rules, which were enacted by Congress in
Section 315(a) of the Communications Act, require that all
equally qualified candidates for public offices be afforded
equal opportunities for broadcast time. (This rule contains
four significant exemptions, however.)’ Any suggestion that
such rules also fall on newspapers or magazines is taken — by
the vast majority of journalists, among others — to be funda-
mentally inconsistent with the First Amendment and more
generally with a commitment to freedom of the press.

The constitutional asymmetry between print and broad-
casting is codified in two pivotal Supreme Court decisions:
Red Lion Broadcasting v. FCC (1969)* and Miami Herald v.
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Tornillo (1974).° Red Lion concerned a Pennsylvania radio sta-
tion that in 1964 aired a broadcast by the Reverend Billy
James Hargis as part of a “Christian Crusade” series. Hargis
attacked Fred Cook, the author of a book called Goldwater —
Extremist on the Right. He charged, among other things, that
Cook had worked for a Communist-affiliated publication
(The Nation, as it turned out), and that he had now written “a
book to smear and destroy Barry Goldwater.”® Cook de-
manded free reply time, which the station refused to give
him. The Supreme Court unanimously upheld the FCC’s re-
quirements that under the fairness doctrine radio and televi-
sion stations provide free reply time to those attacked in
station broadcasts.

Several years later, the Miami Herald published editorials
criticizing Pat Tornillo, a candidate for the Florida House of
Representatives. Tornillo demanded that the paper print his
replies, which it refused to do. He brought suit, relying on a
Florida right-of-reply statute that provided that if a candidate
for nomination or election is attacked “regarding his per-
sonal character or official record by any newspaper, the can-
didate has the right to demand that the newspaper print,
free of cost to the candidate, any reply the candidate may
make to the newspaper’s charges.”” The statute also re-
quired that the reply appear as conspicuously as the charges
prompting it. The Supreme Court held that such statutes
violate the First Amendment guarantee of a free press. Its
decision was once again unanimous, and it failed even to
mention Red Lion.

Are there significant differences between print and broad-
casting that explain and legitimize this deeply entrenched
split? (We speak of broadcasting because for most of the his-
tory of electronic media, the electronic press was the broad-
cast press — radio and television. The development and pene-
tration of cable and other communications technologies in
the last decade or so have altered the landscape once more
and complicated the policy questions confronting us.) If
not — if the similarities between print and electronic media
are more relevant than their differences — is the current sys-
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tem irrational and wrong? Even if it is, that alone doesn’t tell
us which way to go: whether we should regulate the print
media or deregulate the electronic.

“Our views on broadcasting technology were formed,”
R. H. Coase has said, “in the shadows cast by a mysterious
technology.”® The earliest rationale for the regulation of elec-
tronic media — specifically radio — was the “etheric bedlam,”
as the Department of the Navy quaintly described it in 1910,
resulting from the unregulated operation of several stations
on the same frequency at the same time.” Government was
called upon to act as traffic cop. Yet it could have performed
this function without engaging in the much more extensive
regulation it undertook from the beginning. Instead of grant-
ing licenses free on the basis of criteria imposed and inter-
preted by the government — such as that licensees serve as
public trustees — the state could have created a market in the
spectrum, granting licenses to the highest bidder. Advocates
of the free market endorse such a system today.

The most common rationale given for government’s per-
forming a regulatory role has always been scarcity. The spec-
trum is a finite and very limited resource. Perhaps because
the inherent limit of the airwaves is so obvious, it was natural
to think of the spectrum as belonging to the public, on whose
behalf the government could presume to regulate.

But further reflection as well as developments over the last
half century call this assumption into question. In the first
place, as economists are quick to note, all resources are
scarce; in this the airwaves are no exception.” (The only
thing that’s not scarce is scarcity itself.) Newspapers are
scarce too — although for somewhat different reasons than
spectrum space. The number of newspapers that can survive
in a given area is extremely small, and the price of owning
one is prohibitive for all but very few. Here the cause of
scarcity is not the physical limits of the spectrum but certain
economic facts, especially the economics of newspaper adver-
tising, which cause not simply scarcity but often monopoly.

How does this happen? To put it briefly, advertisers consti-
tute the economic lifeblood of a newspaper, and the largest
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among them - such as supermarkets and department stores —
may spend vast amounts of money on newspaper advertis-
ing. The newspaper with the largest circulation in a given
market can charge the lowest price per household to advertis-
ers. The lower price per household attracts more advertisers,
thus benefiting the newspaper with larger circulation, which,
in just another instance of the “rich get richer” syndrome, may
therefore come to dominate even more strongly. The result is
often that the paper with smaller circulation eventually goes
out of business.™

But although the reasons for newspaper scarcity are purely
economic, while broadcasting scarcity results from physical
facts as well (we may assume) as economic ones, the result is
the same: a small number of media outlets within a given
market.

These abstract truths have been made concrete in the last
few decades by two trends: on the one hand, the rapidly
declining number of major newspapers and, more signifi-
cantly, the more areas served by only one major newspaper;
on the other hand, the development of new electronic com-
munications technology, especially cable television, which
vastly increases the number of channels available to viewers.
These facts demonstrate that if scarcity is the only rationale
for regulation, we ought to regulate both print and electronic
media, or neither.”

It might nevertheless be argued that print outlets are still
much more abundant than electronic ones. A cable operator
might allocate a couple of channels to public access; that is not
many, and one must still rely on other people and organiza-
tions to get one’s message out. Yet almost anyone can crank
out a pamphlet or a newsletter without dependence on oth-
ers. Whether this seems a convincing argument for treating
print and electronic media differently depends on how impor-
tant we think the distinction between mass and nonmass me-
dia is. That one can produce a leaflet and distribute it — even
relatively broadly — in a community may seem a trivial exer-
cise when compared with the product of a large, sophisticated
metropolitan newspaper or television station. Publishing a

5



Judith Lichtenberg

pamphlet may fulfill the need for self-expression, but it does
little to advance the quest for truth or the strengthening of
democracy.

But other arguments besides scarcity have been advanced
for regulating the electronic media while leaving print un-
touched. One is that television has a power to shape beliefs
and opinions that is not possessed by the printed word: One
(moving) picture is worth ten thousand words. Television’s
effects can be visceral and direct, and it has been held responsi-
ble for increased violence, the collapse (or, alternatively, the
entrenchment) of traditional sex roles, the end of the Vietnam
War, and other significant events and trends. Establishing a
causal connection between television viewing and specific be-
havior, or the formation of particular attitudes or beliefs, is
extremely difficult, however, and the evidence for such effects
is conflicting. Even if we assume that some such effects exist,
there have been, as far as we know, no studies comparing the
impact of television with, say, that of newspapers.

There is another important reason to doubt the power argu-
ment. Television — particularly in its news and public affairs
programming, which is the primary focus of this volume - is
likely to exert its power most strongly on the less well-
educated and influential in American society, at least partly
because such groups are the most frequent viewers of net-
work news.” (The audience for the MacNeil/Lehrer NewsHour
and other public television programs is richer and better edu-
cated.) Yet newspapers like the New York Times and the Wash-
ington Post may have much more influence on the political
process because they are avidly read by politicians, public
officials, corporate executives, and other decision makers
and agents of change in the society.

So the argument from power is inconclusive, for television
exerts most power on the least powerful. A related argument
is that even if the electronic media are not more powerful
than print, they are more intrusive and less escapable. Read-
ing takes effort and active participation, but television’s mes-
sages thrust themselves upon us. Television’s capacity to
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bring messages into the home uninvited surely bears on the
appropriateness of regulation in the interest of children, and
perhaps more broadly on questions of obscenity and offen-
siveness. As for regulation in the interest of fairness, liberty,
and the political process — the questions to which most of the
writers in this volume are primarily addressing themselves —
its relevance as an argument independent of the question of
television’s power is unclear.

Some scholars have acknowledged the parity between
print and broadcasting but still maintain that they ought to
be treated differently. In an influential 1976 article, Lee
Bollinger argued that the Supreme Court “should now ac-
knowledge that for first amendment purposes broadcasting
is not fundamentally different from the print media. Such an
admission would not compel the Court either to permit ac-
cess regulation throughout the press or to disallow it entirely.
There is . . . an alternative solution.”** The alternative solu-
tion, according to Bollinger, rests on recognizing two facts.
One is that society “obviously has thought differently about
broadcasting than it has about the print media.”” The other
is that “broadcast regulation involves only a part of the
press.”*® Regulation of broadcasting (or, more generally, of
the electronic media) allows us to have the best of both
worlds: Since there is good reason to regulate and good rea-
son not to, we can split the difference by regulating some
media (the newer ones, where regulation accords with tradi-
tion and social attitudes toward it are accepted) while leaving
the print press — and our well-formed attitudes about free-
dom of the press and the First Amendment — untouched.

This argument is satisfying because it lets us have our cake
and eat it too. The main objection to it — one that broadcast-
ers can hardly be blamed for raising — is that if no relevant
differences between print and broadcasting can be offered,
imposing a burden on broadcasting that is not shouldered
equally by the print media constitutes invidious discrimina-
tion. Unless we can answer this objection, Bollinger’s other-
wise attractive solution remains problematic.
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THE POWER OF THE PRESS

Whatever the similarities and differences between print and
electronic media, the desire to impose constraints of one sort
or another on the media clearly derives from a general belief
in their power to condition people’s beliefs, attitudes, opin-
ions, values, worldview. If we did not believe the press was a
potent force in the world, we would not think curbing its
freedom worth the price. (At the same time, ironically, if we
did not believe the press was potent, we would not think
protecting its freedom worth the price.)

Yet the precise nature and extent of the media’s influence
have been matters of dispute for as long as the field of mass
communications research has existed — around sixty to sev-
enty-five years.” The dominant view has swung widely
from the belief that the media heavy-handedly shape hu-
man attitudes, to great skepticism about their effects, and
back again to a belief in their power. In the 1910s and 1920s,
the prevailing belief was that the media have powerful ef-
fects on the human mind. This view exemplified a more
general picture of society as mass society, divided between a
large populace and a small elite that was able to manipulate
it. The appeal of this view was rooted partly in external
events: the impressive rise of the mass press, radio, and
moving pictures, on the one hand, and the ways mass politi-
cal movements, especially fascist movements, used these
new tools as powerful instruments of propaganda, on the
other.*

The early belief that the media are powerful was based less
on scholarly research than on anecdotal observation and com-
mon sense. In the 1930s, social scientists began to study mass
communications in a more systematic way. And so began the
era of the “minimal effects” thesis: the view that by them-
selves the media were virtually powerless to change minds,
that it was rather the context of family, friends, colleagues,
and co-workers that was primarily responsible for people’s
opinions and attitudes.

Perhaps this conclusion was due in part to the difficulties of
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establishing interesting conclusions about such large and
seemingly vague issues with the tools of social science, which,
when they do not merely confirm common sense, often seem
to confound it. Perhaps it was due also to the absence of deep
social conflict, and the existence of a kind of consensus (if only
skin deep) during the main period of this phase of research —
the 1940s and 1950s. In any case, the intuitively powerful view
that the media do shape consciousness began to make itself felt
again in the 1960s. Several explanations for its resurgence can
be offered. One is the upheavals of the 1960s themselves. The
presence of striking political events allows the media to exert
more effectively any power they have. A related development
is increased political skepticism and alienation (what we
might call the Vietnam—Watergate syndrome) and the con-
comitant erosion of political loyalties. Obviously the power of
the media increases relatively as other forces lose strength.
Finally, there is the rise of television. Television, of course,
dates from the late 1940s. But early television newscasts barely
realized the visual component of their medium; they much
more resembled radio broadcasts, just as the first moving pic-
tures emulated theater. It took some time before television’s
possibilities were fully realized and exploited.

In any case, during the third and current period, the pre-
dominant view is that the mass media exert great power: not
simply economic or political power but the power to shape
how we think about the world. Predictably, perhaps, the
current view does not simply rehash the first wave of belief
in media effects. The original view held that the media influ-
ence attitudes: what we like or dislike, favor or reject. The
contemporary version is more complex. First of all, it tends to
emphasize cognition rather than affect. The media provide
not only information but also the conceptual frameworks
within which information and opinions are ordered — not
just facts, but a worldview. Contemporary mass communica-
tions researchers also emphasize the “agenda setting” func-
tion of the press. As Bernard Cohen puts it, the press “may
not be successful much of the time in telling people what to
think, but it is stunningly successful in telling its readers
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what to think about.”” Finally, political actors are forced to
shape their messages and their images to the contours of the
contemporary press, and this affects the public’s perceptions
and the political process.*

To many people these conclusions hardly warrant the
strenuous efforts social scientists have employed to establish
them: They are just the plain offerings of common sense and,
increasingly, the conventional wisdom of politicians and
even journalists. The question, one might say, is not whether
the press exerts a great deal of power — not always in benefi-
cial ways — but what, if anything, to do about it.

In his essay in this volume, however, Jeffrey Abramson
does question the conventional wisdom. In considering four
criticisms of press ethics — all bearing, in one way or another,
on the press’s power — he takes on the view not only that the
press is powerful but also that it is weak and manipulated.
Yet even this view, which seems to deny the hegemony of the
press, in a sense ironically acknowledges it: If the press does
the government’s bidding — if it could succeed in doing the
government’s bidding — then to that extent the press is pow-
erful. The controversy between those who say the media are
powerful and those who say they are weak and manipulated
can then be seen as a dispute mainly about the source and
content of the media’s messages; the power of the media
themselves is not so much in dispute.

This is not to say that the difference is trivial. But even if
government’s agenda does not drive the media’s messages,
it does not follow that the press is independent of outside
pressures. In fact, the criticism Abramson takes most seri-
ously is that what most severely compromises contemporary
journalism is the economic pressures on it.

However we resolve questions about the precise nature
and source of the press’s power, the larger issue, which Mi-
chael Gurevitch and Jay Blumler’s essay explores, is how to
resolve the tensions “between the ostensibly democratic ide-
als which the mass media are supposed to serve and the
communication structures and practices that actually tend to
prevail.”
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REGULATION AND ITS ALTERNATIVES

That a diversity of perspectives or a multiplicity of voices in
the public forum is desirable is perhaps beyond dispute. And
that in contemporary society the mass media constitute the
public forum may be equally uncontroversial. But how to
achieve the multiplicity of voices if it doesn’t come about
naturally? — that is the question. The problem can be framed
in terms of the legitimate constraints on press behavior, and
this question is perhaps the guiding theme of the essaysin this
volume. Henry Geller provides a context by describing cur-
rent government policy —and plausible alternatives —
concerning the regulation of mass communications.

One issue, addressed by Frederick Schauer, is to what de-
gree the press should be insulated from popular choices and
decision making. How far, constitutionally and morally, does
the First Amendment protect the press from the wishes and
goals of the electorate? A related question concerns the legiti-
macy and appropriateness of regulation of the press. The
essays by Stephen Holmes, David Kelley and Roger Donway,
Judith Lichtenberg, Owen Fiss, Onora O’Neill, Carl Sessions
Stepp, and Lee C. Bollinger all address this question directly.
Onora O’Neill argues that regulation of communicators is
inevitable; for “legal, economic, and social structures and
traditions as well as conversational and literary forms and
conventions regulate who communicates with whom, and
the topics and occasions on which they communicate.” On
this view, the question is not whether the press shall be
regulated but who shall do it and how conscious and explicit
a process it will be. Obviously this view conflicts with the
common belief that genuine freedom of the press is possible
and that it is incompatible with regulation.

In any case, we need to analyze the notion of explicit gov-
ernment regulation more carefully. Understood broadly, all
law is regulation, governing the actions of and relations
among individuals, groups, and organizations in a society. In
this sense, libel law is a form of regulation. But libel law is
part of private law, governing disputes between private par-
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ties. Even the most zealous advocates of deregulation or free-
dom of the press do not argue for the total abolition of libel
law — or private law more generally. Indeed, they are likely
to believe that private law is exactly where conflicts in a
society should be resolved. The controversy over regulation
is about the limits of public law, which governs the behavior
of public agencies.”* The question is how much and what
kind of power these public agencies — which in turn regulate
the behavior of private parties — should have.

With respect to communications media, we can distinguish
three abstract modes of regulation in this narrower sense:
content regulation, structural regulation, and subsidy. Con-
tent regulations — the paradigm case is the fairness doctrine —
make specific demands of press institutions to cover certain
kinds of issues or to provide access to certain points of view.
Structural regulations — like limits on cross-ownership of
media — build restrictions into the structure and organization
of media ownership and management; they do not meddle
explicitly in ideas or “content.” With subsidy, funds are used
to promote programming or material that would fail to be
provided in the unrestricted marketplace.

But these categories, although standard in the literature of
media regulation, are rather artificial: In practice they cannot
always be easily separated. Subsidies are always given for a
certain purpose; to that extent they are not wholly content-
neutral. Access requirements, usually considered a form of
structural regulation, presuppose criteria for sorting and
choosing among those who seek access, except where access
is offered entirely on a first-come, first-served basis. We must
know whether a view has been aired before, or how far it
diverges from other positions that have been presented.
Such decisions cannot avoid judgments about content. On
the other hand, the term “content regulation” is also mislead-
ing: So-called content regulations like the fairness doctrine
do not prescribe that any particular issues or particular view-
points be represented, only that issues of “public impor-
tance” be covered and that a diversity of views be aired.
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Still, the distinction between content regulation and other
forms reflects a fundamental intuition, codified in First
Amendment law: the idea that “above all else, the First
Amendment means that government has no power to restrict
expression because of its message, its ideas, its subject matter,
or its content.”** An investigation of the meaning of this core
idea forms the basis of T. M. Scanlon’s essay.

What are the alternatives to government regulation of the
press? The most obvious is no regulation at all. One view is
that “nothing is broke” and so no change is called for. Even
many journalists today find this position (or at least admit-
ting it openly) a bit too smug. Carl Sessions Stepp endorses
what he calls the professional responsibility model of journal-
ism, which involves educating, or reeducating, journalists to
make them more responsive to the kinds of criticisms com-
monly raised against them.

A position less intrusive than government regulation
(which, it must be emphasized again, is a broad category
that includes a great variety of possible policies) but more
intrusive than the professional responsibility model would
endorse the use of ethics codes or press councils. The cru-
cial question is, What sanctions would be attached to viola-
tions? Is peer disapproval (if indeed that is forthcoming)
enough? Would the journalism profession permit anything
more? If not, are codes or councils simply empty symbols?*

POLITICAL THEORY AND
FREEDOM OF EXPRESSION

One’s view about the legitimacy and appropriateness of gov-
ernment regulation of the media depends on how one re-
solves several underlying issues:

1. The legitimacy of state action generally: Under what circum-
stances may the state interfere with the activities of nongovern-
mental agents (individuals, groups, corporations)?
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2. The nature and importance of the values and interests at stake
in freedom of speech and press. What rights, if any, are at stake?

3. The particular risks and disadvantages of government regula-
tion of the press.

Let us consider each of these in turn.

1. Some people oppose regulation of the press on general
laissez-faire grounds. Robert Nozick succinctly expresses this
libertarian view: “A minimal state, limited to the narrow func-
tions of protection against force, theft, fraud, enforcement of
contracts, and so on, is justified. . . . Any more extensive
state will violate persons’ rights not to be forced to do certain
things.”** On such a view, freedom of speech or press pos-
sesses no special prerogatives, but liberty-in-general should
be extensive. As Kelley and Donway argue in their essay,
“the primary rationale for insisting that government respect
and preserve [freedom of expression is] the basic rationale
for government: the protection of freedom in general.”

Stephen Holmes, in his contribution to this volume, chal-
lenges the view, which he calls the “storybook account,” that
the European theorists on whose views the American politi-
cal system was founded were “tenaciously antistatist.” He
argues that the early liberal theorists were fully convinced
that “private power poses as great a threat to liberty as does
public power.” Owen Fiss puts this point in contemporary
perspective by arguing that “the power of an agency, like the
FCC, is no greater than that of CBS . . . there is no reason to
assume that one kind of power will be more inhibiting or
limiting of public debate than the other.”

Lee Bollinger provides a different argument for the legiti-
macy of state involvement. People can express values through
the state, he believes, that cannot or will not get expressed
through the marketplace. Just as individually, in my role as
citizen, Imay vote for arecycling bill at the same time as, in my
role as consumer, I throw away bottles and cans, collectively
we may support a fairness doctrine as a way of institutionaliz-
ing values that will be “undervalued by any other method of
social decision making.”*
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2. Whatever position one takes on the legitimate limits of
state activity in general, one’s view about the proper role, if
any, of government in regulating the press depends on how
one understands the values underlying freedom of expres-
sion. Probably the standard view is that although the state is
justified in regulating many kinds of activities, speech and
press have a special place and are protected from govern-
ment intrusions legitimate or appropriate in other areas. The
First Amendment makes it difficult not to grant that, at least
in the United States, speech and press are afforded a large
degree of insulation from government interference, what-
ever one thinks about the legitimacy of regulation in general.
But there is still a lot of disagreement about just how much
protection is or should be afforded. Many, like Carl Stepp,
would argue that government should keep its hands entirely
off the press.

Traditionally many different arguments have been ad-
vanced for freedom of speech and of the press - that it is a
means to attaining truth or individual self-realization, a neces-
sary element in a democratic society, a precondition of per-
sonal autonomy, a watchdog of government. One important
question is whether one of these values is preeminent or
whether they are coequal underpinnings for freedom of ex-
pression. Owen Fiss takes the line, first set out by Alexander
Meiklejohn, that the need for “rich public debate” in a demo-
cratic society — enabling citizens to make intelligent decisions
about public policy — is the preeminent value in freedom of
expression, and trumps other free speech-related interests,
such as the interest in personal autonomy. Judith Lichtenberg
argues against a monistic view of free speech interests —
granting the importance of individual autonomy, as well as
the various other arguments for freedom of expression — but
argues that nevertheless government regulation is not pre-
cluded. Kelley and Donway distinguish (what is not often
clearly separated) the watchdog function from the other politi-
cal functions of freedom of expression, and argue that the
watchdog function is historically and philosophically the most
important for the press (much more important than the educa-
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